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A Guide to the Consultation Process

(for employers with more than 50 employees)

Introduction
The basic process required by the Regulations to the Skills Development Act of 1998 ("the SDA") to fairly appoint skills development facilitators, complete workplace skills plans and to report on the implementation of workplace skills plans, is one of consultation.  Consultation means to discuss and take cognisance of different views, it does not mean to "negotiate" which implies bargaining in order to reach an agreement.  In other words, whilst it often happens that consultation leads to agreement, an employer is not prevented from continuing with the appointment of workplace skills facilitators or the completion of a workplace skills plan in the event that it does not concur/accept the representations put forward by employees – having heard these representations, the employer is entitled to proceed with what it reasonably perceives to be the most appropriate course of action.

Consultation must take place prior to taking the final decision to appoint workplace skills facilitators or the completion of workplace skills plans or the implementation report.  For this reason, all discussions with employees or their representatives or the Skills Development Committee and any written documents pertaining to this process should avoid any express or implied suggestion that the employer has already reached its decision before the conclusion of the process.

The entire process can conveniently be divided into 3 phases, namely:-

preparation for the consultation;

the consultation itself;

the implementation of any decision taken pursuant to the consultation.

What needs to be consulted on?

When applying for a workplace skills plan grant, the employer will be required to answer the following broad questions:

what process was used to develop the workplace skills plan?

how does the plan relate to the organisation's employment equity?

if a Skills Development Committee has been established, please outline its composition.  Was the draft plan reviewed and considered by the Committee?

if no Committee exists, please outline the steps taken to consult with employees about the workplace skills plan.

Alternatively, should you be applying for a workplace skills implementation grant, you will be required to answer the following questions:

what process was used to develop the report on the implementation of the workplace skills plan?

did the workplace skills plan implementation assist in achieving the company's employment equity goals?

did the Skills Development Committee review the implementation report?  If not, what arrangements were made to ensure that worker representatives had an opportunity to comment on the report?

It is recommended for organisations with more than 50 employees that a training or Skills Development Committee be established for the purpose of consultation on training matters.  This committee as a whole, should reflect the interests of employees from all occupational groups in the organisation's workforce.

Preparation
Prior to embarking upon the process, the employer should:-

decide on the manner in which a Skills Development Committee is to be elected.  It is very difficult to formulate general principles with regard to the election of the committee or what constitutes an employer or employee representative as this will differ from workplace to workplace.  It would however be advisable to include shop stewards and representative unions in consultation structures.  Non-unionised employees should also be allowed to elect a representative/s to the consultation structures.  It would also be advisable for the committees to be representative of the various levels of seniority, especially in large organisations. 

clearly formulate the process intended to be used to develop and complete a workplace skills plan;

establish how the plan relates to the company's employment equity plan;

For the submission of an implementation report -

clearly formulate the process intended to be used to report on the implementation of the workplace skills plan;

establish how the Skills Development Committee is to be appointed, if such has not already been done;

establish whether training has benefited your organisation and how;

assess whether the workplace skills plan assisted in achieving the company's employment equity goal.

For both submissions -

establish whether the employees are members of a trade union; If so, then  the trade union would then have to be involved in the consultative process. 

establish whether there is a collective agreement in place, pertaining to the consultation process; If so, then the employer would be obliged to act in accordance with the provisions of any collective agreement that exists, whereas if no collective agreement is in place regulating the consultative process, the employer would be free to establish new consultative channels. 

establish whether there are any organisation policies relevant to the consultation process.

Having prepared, you will:-

have formed a prima facie view of what is to be discussed at the first consultation;

be prepared to answer questions from employees and to supply information regarding the broad issues that require consultation.

In order to avoid any misunderstanding or later argument about what was disclosed and what was not, we recommend that as much of this information as is relevant be set out in writing at the commencement of the process by way of letters or briefs to be given to each of the employees.

Consultation

The employer is obliged to consult with all employees and/or with their representatives.  Reasonable notice must be given to the employee and/or their representatives.

For purposes of providing some procedural substance to these guidelines, we have divided the process into 3 "notional" meetings.

At the first meeting, the employer will simply convey to employees or their representatives its proposals (and answer any questions which employees may have) regarding:-

For the submission of a workplace skills plan

what steps the employer proposes taking or has considered taking in order to appoint a Skills Development Committee and a Skills Development Facilitator;

the information that is required in order to complete the workplace skills plan, which shall include but not be limited to: skills priorities; a list of the proposed beneficiaries who will benefit from the training to be provided (including a breakdown of the beneficiaries per population group);

how training will assist the employer in the attainment of its employment equity goals. Although distinct, the process required here contributes to the consultative process required for the purposes of complying with the Employment Equity Act.  The two processes should however not be confused with each other as the Employment Equity consultative process deals with various topics such as setting of numerical goals and identifying employment barriers.  Employment Equity does not concern itself with the issue of training. 

For the submission of an implementation report

the information that is required in order to complete the report on the workplace skills plan, which shall include but not be limited to: an assessment of training records and management reports; the accuracy of scores and data pertaining to the success of the training provided and input as to whether strategic skills development priorities have changed over the past financial year; 

the attainment of the company's employment equity goals over the past year.

At the conclusion of this first meeting, which was essentially convened for purposes of conveying information from the employer to the employees, the employer should:-

invite all employees and/or their representatives to make representations to the employer in regard to any of the proposals of the company during the course of the meeting.  It should specify the period within which these representations are to be furnished.  The easiest method of dealing with this would probably be to set up a second meeting (approximately 3 days later) for purposes of listening to the employees' proposals;

ensure that the purpose of the meeting and its message is clearly understood, by preparing and distributing a written summary of the company's proposals, together with its invitation to hear representations.  This document will also constitute written proof of the company's willingness to consult.

The purpose of the second meeting is simply to note down the representations put forward by employees and to seek clarity on any proposals which may be made by them.  We recommend that once the representations have been obtained, the employer arrange a third meeting to convey its decision to employees after having had an opportunity to consider the representations.  Again, it would be advisable to furnish to employees a short summary of the proceedings of the second meeting.

Having obtained the employees' representations, the employer should now consider these.  As we have stated previously, it is not necessary for the employer to comply with demands put forward by employees.  However, the employer should ensure that it has proper reasons for rejecting any proposals which may be made and that these reasons are clearly stated.

At the third meeting, the employer will convey to the employees and/or its representatives its decision in regard to:-

the information to be included in the workplace skills plan (if applicable); 

the information to be included in the report on the implementation of the workplace skills plan (if applicable); and

any other relevant information.

Implementation
Having consulted on the general issues as required by the Skills Development Act and its Regulations, the employer and/or the Skills Development Facilitator is required to present a draft of the plans to the Skills Development Committee, prior to the submission thereof to Fasset.

CONSULTATION
The following definition of “consultation” in respect of the Workplace Skills Plan, has been researched and developed by a firm of legal consultants, DIGNITAS SOLUTIONS. (I have copied their document with some abbreviation and simplification). I believe that the same definition would apply in respect of the EE plan and all implementation and progress reports. 

The Workplace Skills Plan should be the result and product of a consultative process in the sense where both parties gave their full co-operation in the quest for consensus during the development and formulation of the WSP. The WSP must not have been finalised when the employer begins consultations, the employees must not be presented with a fait accompli. Such excessive haste can only result in ultimate repentance. The situation would, however, be different where a draft WSP is merely drawn up by the employer with the clear purpose of using it as a starting point for a consultative process, wherein both parties give their full co-operation in the quest for consensus on the relevant matters.

Consultation must therefore be an integral part of the process leading up to the final decision and product

Participation by consultation is a technique whereby employees, primarily through their representatives, periodically confer with their employers, which is done in a structured manner by means of a committee or other similar structure. These committees are therefore involved with a view to influencing the employer’s decision-making regarding the issues in question

By comparison, in the retrenchment context, where the concept of consultation is of the utmost relevance and importance, case law suggests that the test for whether there has been genuine consultation prior to retrenchment, is whether the employees concerned or their representatives were given fair opportunity to suggest ways in which job losses might be avoided. This confirms the fact that consultations must be exhaustive and thorough and not merely sporadic, superficial or a sham

Further, the consulting parties are required to attempt to reach consensus on the various matters. Consultation is therefore not simply one-sided and an employer cannot be expected to consult with a union that unreasonably evades or seeks to delay it.
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